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PER CURI AM *
This court affirnmed the sentence of Deric Deshon Calton.

United States v. Calton, No. 04-10632 (5th Gr. Dec. 16, 2004)

(unpublished). The Suprene Court vacated and remanded for

further consideration in light of United States v. Booker, 125 S

Ct. 738 (2005).
When t he question whether the sentence was inposed |egally

inlight of the rule in Booker has been asserted for the first

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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time on appeal, this court’s reviewis for plain error. See

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732-33 (5th

Cir. 2005), petition for cert. filed (July 25, 2005) (No.

05-5556); United States v. Mares, 402 F.3d 511, 520 (5th G

2005), petition for cert. filed (Mar. 31, 2005) (No. 04-9517).

In this case, a higher standard nust be nmet because Calton first
rai sed the Booker issue in his petition for certiorari. See

United States v. Taylor, 409 F.3d 675, 676 (5th Cr. 2005).

Taylor held that because a defendant had not denonstrated plain
error, “it is obvious that the much nore demandi ng standard for
extraordinary circunstances warranting review of an issue raised
for the first time in a petition for certiorari, cannot be
satisfied.” Taylor, 405 F.3d at 677. As wll be shown bel ow,
Calton cannot show any extraordi nary circunstances because he
cannot denonstrate plain error.

After Booker, “[i]t is clear that application of the
Guidelines in their mandatory formconstitutes error that is

pl ain.” Val enzuel a- Quevedo, 407 F.3d at 733. To satisfy the

third prong of the plain-error test in |light of Booker, a
defendant is required to denonstrate “with a probability
sufficient to underm ne confidence in the outcone, that if the
j udge had sentenced hi munder an advi sory sentencing regine
rather than a mandatory one, he would have received a | esser

sentence.” United States v. Infante, 404 F. 3d 376, 395 (5th Cr

2005). Calton admts that he cannot nmeke a particularized
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showi ng of an effect on his substantial rights or that the record
indicates in any way that the district court would have inposed a
| ower sentence under an advisory sentencing schene. Accordingly,
there is no basis for concluding that the district court would
have i nposed a | ower sentence under an advisory sentencing
reginme. See Mares, 402 F.3d at 522.

We concl ude that nothing in the Suprenme Court’s Booker
decision requires us to change our prior affirmance in this case.
We reinstate our judgnent affirmng Calton’s conviction and
sent ence.

AFFI RVED.



